LENRE L. BARD
| BLA 97- 96 Deci ded February 6, 1998

Appeal froma decision of the Alaska Sate fice, Bureau of Land
Managenent, decl aring the MCaul ey #1 | ode mini ng cl ai m ( AA 27399)
forfeited for failure to tinely pay the cla mnai ntenance fee.

Rever sed.

1. Admnistrative Procedure: Says--Mning dains: Rental
or dai mMintenance Fees: Generally--Rul es of
Practice: Appeals: Say

Wien no stay of a BLMdecision is granted, the decision
is effective at the end of the period for granting a
stay. Thus, when there is no stay of a decision
voiding a mning claimfor failure to conply wth
filing requirenents, the claimis deened voi d during
the period of appeal, and a clainant is not required to
naintain the clam A BLMdecision declaring a claim
forfeited for failure to tinely pay cla mna ntenance
fees or obtain a waiver of the requirenent to pay the
fees during the pendency of an appeal is properly
reversed when the deci sion on appeal had not been

st ayed.

APPEARANCES  LeNore L. Baird, Red Devil, Aaska, pro se.
GPl N ON BY ADM N STRATI VE JUDE MULLEN

LeNore L. Baird has appeal ed the My 27, 1996, Decision issued by the
A aska Sate Gfice, Bureau of Land Managenent (BLMor Bureau), declaring
the MCGaul ey #1 | ode mining clai m(AA27399) forfeited for failure to
conply wth the requirenents of the Qmibus Budget Reconciliation Act of
August 10, 1993 (the Act), 30 US C 8§ 28f (1994). The Bureau found that
Baird neither paid the clai mnai ntenance fee nor submtted a wai ver
certification for the 1996 assessnent year on or before August 31, 1995, as
requi red by the Act.

Section 10101(a) of the Act provides that the
hol der of each unpatented mning claim mll or tunnel site * * *

shall pay to the Secretary of the Interior, on or before August
31 of each year, for [the] years 1994 through 1998, a
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clai mnai ntenance fee of $100 per claim* * * in lieu of the
assessnent work requi renent contained in the Mning Law of 1872
(30 US C 28-28e) and the related filing requirenents contai ned
in[section 314(a) and (c) of the Federal Land Policy and
Managenent Act of 1976 (FLPWN (43 US C § 1744 (a) and (c)
(1994))].

30 USC § 28f(a) (1994); see also 43 CF. R § 3833.1-5. Section 10104 of
the Act provides that failure to pay the clai mnai ntenance fee "shall
conclusively constitute a forfeiture of the unpatented mning claim mll
or tunnel site by the clainant and the claimshall be deened null and void
by operation of law"” 30 USC 8§ 28 (1994); see also 43 CF.R §
3833.4(a)(2).

Section 10101(d) (1) of the Act allows the clai mnai ntenance fee to be
wai ved for claimants hol ding not nore than 10 mining clains, mll sites,
and/ or tunnel sites on public | ands who have perforned the required
assessnent work. 30 US C § 28f(d)(1) (1994). The inplenenting
regulation requires a clainant to file a waiver certification on or before
August 31 to hold the clains for the assessnent year begi nning at noon on
Septenter 1 of the cal endar year the certificationis due. 43 CFR 8§
3833.1-7(d). If the fees had not been paid, a failure to file the wai ver
certification docunents by August 31 is conclusively presuned to constitute
aforfeiture of theclam 43 CF R 8 3833.4(a)(2); see al so Alano Ranch
@., 135 IBLA 61, 75 (1996).

Baird admts that she sent the nai ntenance fee paynent to BLMon
Septenter 7, 1995, 8 days late. That fact would nornal |y nandate that the
claimbe deened forfeited and declared null and void. See Harl ow Gorp.,
135 I BLA 382, 385 (1996). However, 2 years earlier, on July 29, 1993, BLM
decl ared the MCaul ey #1 | ode mini ng cl ai mabandoned and void for failure
tofile an affidavit of assessnent work or a notice of intention to hold
the claimon or before Decenber 30, 1992, as required by section 314(a) of
FLPMA 43 US C 8§ 1744(a) (1994).

Bai rd appeal ed the July 29, 1993, BLM Decision and her appeal was
docketed as | BLA 93-639. She did not request a stay pendi ng appeal, and
BLMs determnation becane effective 30 days after the July 29, 1993, BLM
Decision was received by her. 43 CF R 8§ 4.21(a)(2). The cla mwas
deened void, and Baird had no obligation to maintain it during the pendency
of her appeal. See Gordon B. Qopple, 105 IBLA 90, 94 n. 4, 95 Interior Dec.
219, 222 n.4 (1988); J.L. B ock, 98 IBLA 209, 211-12 (1987); Andrew Freese,
50 IBLA 26, 35, 87 Interior Dec. 395 399 (1980). U

The Bureau recently has acknow edged that a clai mrant has no duty to
nai ntai n a voi ded clai mduring the pendency of an appeal of the Decision

1/ Athough these cases address assessnent work obligations and FLPVA
filing duties, the sane | ogic applies to clai mnai ntenance fees paid in
lieu of those requirenents.
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voi ding the claimwhen that Decision is not stayed. On Septenber 29, 1997,
the Assistant Drector, Mnerals, Realty and Resource Protection, BLM

i ssued Instruction MenorandumNo. (1IN 98-01 addressing, inter alia,

nai nt enance fee requirenents for voided mning clains during an appeal of

t he voi dance decision. The pertinent portions of 1M98-01 provide that

[i]f a voidance decision is appealed to [the Interior Board of
Land Appeals (1BLA], and I BLA does NOI grant a stay of the
decision, the decision remains in effect while the appeal is
pending and the claimis void. The mning clai nrant is not
obligated to nmaintain the voided clai mduring the pendency of the
appeal * * %

I f the voi dance decision is not stayed, [BLM nust not
accept any filings or fees submtted by the clainant for the
voi ded clai mduring the pendency of the appeal to | BLA

If I BLA reverses and renands an appeal ed voi dance deci si on
whi ch was not stayed during the appeal, [BLM cannot hol d the
clai mant responsi bl e for not having nai ntai ned the cl ai mduring
the pendency of the appeal. [BLM nust send a decision letter to
the claimant requiring the claimant to pay the annual nai nt enance
feeor, if qualified, file a snall mner waiver wth affidavits
of labor for each August 31st deadl i ne which passed during the
pendency of the appeal. [BLM can provide the clai nant 30 days
inwhichtoconply. Awaiver nay be filed by the claimant only
if the assessnent work was done in the year(s) for which the
wai ver is filed; otherw se the nai ntenance fee nust be paid. |If
the claimant fails to conply wth the decision letter, [BLM nay
then send a decision letter voiding the clainf{s) because of the
claimant's failure to neet the cl ai mnai nt enance requirenents.

(IM98-01, at 2.) Thus, under both the IMand rel evant precedent, Baird
was not required to pay the clai mnai ntenance fee or submt wai ver
certification docunents during the pendency of her appeal of BLMs July 29,
1993, Decision, and BLMs Deci sion declaring the MGaul ey #1 | ode mini ng
claamforfeited for failure to tinely pay the cla mnai ntenance fee or
submt waiver certification docunents for the 1996 assessnent year nust be
reversed. 2/

2/ By Qder dated Nov. 17, 1997, the Board set aside BLMs July 29, 1993,
Deci si on decl aring the MCGaul ey #1 | ode mni ng cl ai mabandoned and voi d for
failure to neet FLPMAR s filing requirenents and renanded the case to BLM
for a determnation of whether Baird tinely filed an affidavit of annual

| abor wth the Anchorage Gfice, as she alleged. The setting aside of
BLM s voi dance determination reinstates the claimand activates the IM
provi sions guiding BLMactions upon renand of an appeal ed, but not stayed,
voi dance deci si on.
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis rever sed.

RW Milen
Admini strative Judge

| concur:

T Britt Price
Admini strative Judge
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